NOTI CE

This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official
reports.
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John T. Benson, State Superintendent of _
Public Instruction, Wsconsin Departnent of Clatc B ot
Public Instruction and Janes E. Doyl e, Madison, W

Attorney Ceneral,
Necessary-Parti es,

Marquelle MIler, Cynthia MIler, Angela
Gray, Zachery Gray, Shon Richardson, George
Ri chardson, Latrisha Henry, Faye Henry,

Rei gne Barrett, Valerie Barrett, Candice
WIllianms, Senton Wllians, Cintrai Gles,
Sharon G les, Parents for School Choice,
Pil ar Gonzal ez, Di nah Cool ey, Julie Vogel,
Kat e Hel sper, Blong Yang, Gail Crockett,

Yol anda Lassiter and Jeani ne Knox,

Necessary-Parties-Intervening-
Petitioners,

Rep. Annette Polly WIIians,
| nt ervenor-Petitioner,
V.

War ner Jackson, Jennifer Evans, Wendel
Harris, The Reverend Andrew Kennedy, Rabbi

| ssac Serotta, Ceilann Libber, Father Thonas
J. Mieller, Reverend John N. Gregg, D ane
Brewer, Colleen Beaman, Mary Morris, Penny
Mor se, Kat hl een Jones, Philip Jones,

M | waukee Teachers' Educati on Associ ati on,
by its President, M Charles Howard, M chae
Langyel, Donal d Lucier, Tracy Adans,

M | waukee Public Schools Adm ni strators and
Supervisors Council, Inc., by its Executive
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Director, Carl A Gobel, People for the
American Way, by its Executive Vice
President and Legal Director, Elliott M

M ncberg, John Drew, Susan Endress, Richard
Ri | ey, Jeanette Robertson, Vincent Knox,
Bert ha Zanudi o, Janes Johnson, Robert
Ulman and Sally F. MIIs,

Respondent s.

PER CURI AM The court is equally divided. Chi ef Justice
Day, Justice Abrahanson and Justice Bablitch believe that the
anmendnents to the MIwaukee Parental Choice Program (MPCP) are
contrary to art. 1, 8 18 and art. X, 8 3 of the Wsconsin
Constitution.?!

Justice Steinnetz, Justice WIcox and Justice Ceske believe,
based both upon the | egislation before us and the stipulated facts,
that respondents have not net the burden to prove beyond a
reasonabl e doubt that the legislative anmendnents to MPCP violate
the Establishnent O ause of the First Arendnent to the U S. Const.,
art. I, 8 18 of the Ws. Const., art. X, 8 3 of the Ws. Const. or

W sconsin's Public Purpose Doctrine. ?

'Because these three justices would hold the expanded MPCP
program unconstitutional wunder the Wsconsin Constitution, they
would not reach the issue of whether it should also be found
unconstitutional under the United States Constitution.

The original program wthstood challenges brought on a
variety of state constitutional bases in Davis v.G&Gover, 166 WSs.
2d 501, 512, 480 N.W2d 460 (1992), in part because the majority of
this court concluded that the program was experinmental in nature
and served to advance the goal of inproving "the quality of
education in Wsconsin for children of lowincone famlies."
Justices Steinnmetz, WIlcox and GCeske believe that while the
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A mgjority of the participating judges nust agree on a
particular point for it to be considered the opinion of the court.

State v. Elam 195 Ws. 2d 683, 685, 538 N W2d 249 (1995).

Conversely, when the court splits evenly, as is the case here, the
court would ordinarily affirmthe court of appeals' decision if the
case was before the court on appeal, or remand to the court of
appeal s for further proceedings if the case was before the court on
a bypass or certification. 1d. at 684-85. This case, however, is
not before the court on appeal, bypass or certification but rather
as an original action pursuant to a petition for renoval fromthe
Dane County Crcuit Court.

Accordingly, the stay of proceedings pending in the Dane
County Gircuit Court is lifted; the prelimnary injunction
enjoining all portions of the anmended MPCP is continued until
further order of the Dane County Grcuit Court; and the origina
action proceeding pending before this court is dismssed wthout
prej udi ce.

ANN WALSH BRADLEY, J., did not participate.

(..continued)

| egislature has chosen to expand the program in the anmendnents
chal l enged here, the programis still limted and experinental and,
under the stipulated facts, remains inoffensive to the dictates of
the United States Constitution, the Wsconsin Constitution and the
W sconsin Public Purpose Doctrine.
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